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Agenda

* The regulatory landscape for food & beverage
advertising

* The Hot Topics and areas of focus
* Why does it matter? A word about sanctions
- Key takeaways
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Regulatory Landscape

* Is it a self-regulatory system or is the sector governed by
laws?

* Are there any entities mandated with regulation?
* Any quirks in each market?
* Any possible sanctions?
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Regulatory Landscape

* Definition: Advertising law

» Constitutionally relevant economic activity (article 60° n°2 of the Constitution
of the Portuguese Republic),

o c?ulated in an autonomous Advertising Code (Decreelaw n.° 330/90,
ctober 23rd)

. And many.. many... many other legal instruments

* Portuguese Consumer’s Protection Law)Law 24{96 of July 31) Portuguese

Electronic Communications Law (Law 5/2004 of Februar Law for
Personal Data and the Protection of Prlvacy in Electronic ommumc&:hons ﬁ of
j

August 18); Postal Adverhsmg Law ( aw 99 of January 27 o-tex

E\\gver |5|ng Law

(Decree Law 75/99 of May aw or Untair Commercm Practices (Decree-Law 57 /2008

March ) Portuguese Industrlo erty Code (Decree-Law 36/2003 of Marc 5);. Competition Law
Law 19/2012 of Ma Distance Sdl e on racts, ( Decr e- Law 24 014 of February 14); General

ontrac val Clauses ( ecree Law 446/ ctober ? gime for Individual Restrlchve Practices

Leg ol Re ime for the Sale and Worr hes umer Gc‘ods

ommeryg cree-Law 0}
?ll:)ecree Law 67 2(503 Legal Reg |me?ort Rlﬂqu Com ens | ?r o ehho Lq InFrlngements (Law 23 l’J egulation on
dqtq (GDPR (Regulation

e_protfecti n naturql persons W|th regard to the processmg o personc qtq and on the tree’movement of suc

2016/679
Main Pr|nC|p|es:

* Lawfulness; Identification; Truthfulness; Respect for consumer rights
- With regard to Advertising, Truthfulness is key

‘ == GALA

GLOBAL ADVERTISING LAWYERS ALLIANCE .
Image available here


https://pt.wikipedia.org/wiki/Detector_de_mentiras

Lex Specialis

* Labelling

» Regulation (EU) No
1169/2011

» Specific National

Regulation

« E.g.: Decrees-Llaw n.62/2017;
229/2003; or157/2017

« Competition Law
o Article 7° of Decree-

Law n.° 57/2008,
regulating unfair
(disloyal) commercial
practices

» Self-Regulation

« Code of Conduct for

Advertising and other
forms of Commercial
Communication

« Code for Commercia
Communication with

Children in matters of
Food and Drinks

CODIGO DE CONDUTA

DA

AUTO
REGULACAO
PUBLICITARIA

EM MATERIA DE

PUBLICIDADE
E OUTRAS FORMAS DE

AUTO _ COMUNICACAO COMERCIAL
@) recuiacio —
PUBLICITARIA |

Images taken from ARP’s website


https://auto-regulacaopublicitaria.pt/

Spain
Regulatory Landscape

Spanish Food Safety and Nutrition Law (Ley de Sequridad Alimentaria y
Nutricion)

(PAOS)|

{Adveriising Self-Regulation Code

{Europeun Union Regulations }




Regulatory Landscape

 Key Laws and Regulations:

» Spanish Food Safety and
l\ﬁJtrition Law (art. 44 and
cited laws)

* Advertising Self-Regulation
Code (PAS)

 Governing Bodies:
» Spanish Agency for
Consumer Affairs, Food
Safety, and Nutrition

(AECOSAN]

» Self-Regulation Organization
(Autocontrol)

.
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Regulatory Landscape

* No specific legislation on Advertising

* Inference is, however, made from the Competition Act
2010 and the Consumer Protection Act 2012.

* There are two professional bodies mandated with
oversight and regulation of the Sector:
1. Marketing Society of Kenya (MSK) - Regulates Marketing

2. Association of practitioners in Advertising (APA)- Enforce
Advertising Standards

° Primaryguidelines are the Advertising Code of Practice
and Guiding Principles- are developed by MSK +APA

* Advertising Standards Board (ABSK)- Formed by
MSK+APA
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Regulatory Landscape

General Laws Sector Specific Laws
 The Constitution of Kenya ¢ The Food Drugs and
2010 Chemical Substances Act
« Consumer Protection Act CAP 254
2012 * Food Labelling Regulations
« Competition Act 2010 * The advertising Code of

. Practice and Guidin
The Standards Act CAP 496 Principles (the Code?

Principles of Advertising

Legality Decency
Honesty Truthfulness
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Regulatory Landscape

*Regulatory Bodies

* Marketing Society of Kenya (MSK)
» Association of practitioners in

Advertising (APA)

» Advertising Standards Board (ABSK)-
Formed by MSK+APA

* Kenya Bureau of Standards
» Competition Authority
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Nigeria
Regulatory Landscape

» Advertising Regulatory Council of Nigeria
(ARCON)

» Nigeria Communications Commission (NCC)

* National Agency for Food & Drug
Administration & Control (NAFDAC)

» Central Bank of Nigeria (CBN) acting under the
CBN Act and the Banking and other Financial
Institutions Act (BOFIA).

 National Insurance Commission (NAICOM)

» Nigerian Communications Commission (NCC)
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lsrael
Regulatory Landscape

* The Consumer Protection Law - 1981
* prohibits misleading consumers.

 Consumer Protection Regulations (Advertising
and Marketing Methods Targeted at Minors) -
1991

* advertisements and marketing methods must be
adapted to the knowledge, understanding and
maturity of the targeted audience.

» prohibits encouraging minors to consume food that
alters their body weight
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lsrael
Regulatory Landscape

* Protection of Public Health Law (Food) - 2015

* Protection of Public Health Regulations (food)
(Nutritional Labeling) - 2017

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL






Hot Topics

* Disclosures
* Other unusual ‘hot topics’?
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:
Hot Topics

* Fat Foods oy »
° D eﬁ n iﬁ on Image available at Didrio do Poder Whsite
* Legal Limitations to Fat Foods Advertising

» The National Program for the Promotion of
Healthier Food Consumption

* Food Analogues
« Definition
» Risks of Advertising Food Analogues:

 Denominations and Labelling;

Image available at Beyond Meat Website

* False or Deceitful Advertisement =
» Comparative Advertising \ M
Image available at Mosa Image available at Silk Canada

Meat Website Website
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https://diariodopoder.com.br/brasil-e-regioes/alimentos-com-alto-teor-de-acucar-gordura-e-sal-terao-alerta-para-consumidor
https://www.beyondmeat.com/en-GB/products/the-beyond-burger
https://www.silkcanada.ca/products/plant-based-beverage/organic-vanilla-soy-beverage/
https://www.silkcanada.ca/products/plant-based-beverage/organic-vanilla-soy-beverage/
https://mosameat.com/growing-beef
https://mosameat.com/growing-beef

Hot Topics

£\ e Health and Nutrition Claims
p e Labbeling

e Nutriscore

« Limits fo advertising

(NUTRI-SCORE

ajB




Hot Topics

. Advertising of food and beverages
aimed at children

- New draft regulation

¢Qué opinas sobre 233
el Proyecto de Real e
Decreto sobre publicidad

de alimenbtos y bebidas

dirigida al pablico infantil?

=) #TeEscuchames

Aberimes b consuta pdhica

hasia ol 23 2e rorvemtre Envance
lus chaervaciones 2 lraees Jel
Corred elecindnica

consulputl caDorayma 9o o8




Hot Topics

Not- products Products

®

Controversy at European level

INDUSTRIA CARNICA
La UE veta etiquetar como carne las hamburguesas
vegetales

- La medida propone llamarlas “discos vegetarianos” como solucién

La nueva norma adn tardara unos afios en entrar en vigor (Gloria Carrion)

ALBERT MOLINS RENTER

0610412019 00:43 | Act 19 02:2
Court of Justice of the European Union
é PRESS RELEASE No 63/17
Luxembourg, 14 June 2017

CVRIA

Judgment in Case C-422/16

Press and Information Verband Sozialer Wettbewerb eV v TofuTown.com GmbH

Purely plant-based products cannot, in principle, be marketed with designations
such as ‘milk’, ‘cream?’, ‘butter’, ‘cheese’ or ‘yoghurt’, which are reserved by EU law
for animal products

The same is true if those ig it are
indicating the plant origin of the product err
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panied by clarifying or descriptive terms
d. He , there is a list of exceptions.

LO CREAS_ 0 NO.. NO
ES L"CHE.
ES 100% VEGETAL
Y AHORA PUEDES
PROBARLA GRATIS

al
s NOT

lpro
= NOT

LK

BEBIDA IC
CLASICA - CLASSICA

LK

BEBIDA 100% VEGETA
LIGHT®

La medida propone llamarlas “discos vegetarianos”
como solucion

El comité de Agricultura del Parlamento Europeo ha votado a favor de prohibir que se puedan denominar como

hamburguesa, filete, salchicha, escalope y burger productos que no sean carnicos

En la practica, esto quiere decir que ya no se podran vender hamburguesas vegetales o salchichas de soja, usando estas
denominaciones en los envases. El comité propone, para el caso de las hamburguesas, usar el nombre de “discos

vegetarianos”

Organizaciones ecologistas —como Greenpeace y Birdlife— y algunos eurodiputados sospechan que detras de estas
medidas se encuentra la industria carnica, aunque el eurodiputado socialista francés Eric Andrieu —responsable de
supervisar la legislacion— lo negé y dijo que la prohibicion era

simplemente “sentido comun” y que se habia tomado

pensando exclusivamente en el “interés de los consumidores”

Desde el 2017, tampoco se
pueden llamar leche o yogur a

- productos hechos a base de
S“l‘w plantas

CHICKEN FREE

CHICKEN

Segun Andrieu, se ha considerado
que la denominacion bistec “se
debe conservar para un bistec de
carne”, y que “se deben crear

nuevos nombres para todos estos

« ORIGINAL

nuevos productos”, porque las

" CHICKEN FREE CHICKEN

personas “necesitan saber qué e

lo que estan comiendo”

Para el eurodiputado francés, la
medida es una oportunidad para
que las marcas vegetarianas dejen

su impronta y exhiban su
creatividad



Hot Topics

» Kenya Food and Drugs Authority Bill 2019
* Proposed the Food and Drugs Authority (FDA)
» FDA to prescribe and regulate food standards

* Food and Feed Safety and Control Coordination
Bill 2023

Providing consumers with information on Pre-
packaged foods

* Public Health Standards Board to audit traceability
mechanisms of manufacturers and advertisers

= GALA
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Hot Topics

 Kenya Bureau of Standards (KEBS) Draft
Labelling Standards

° PrOﬁosed disclosure of information, especially on
High levels of Fat, Sugar and Salt (HFSS) Foods

 Notably, theses standards have not been extended
to include food for infants and young children

GLOBAL ADVERTISING LAWYERS ALLIANCE



Hot Topics

* WHO Recommendation on Stronger Policies to
Protect Children from Harmful Food Marketing

* Provides guidelines on policies to protect children
from the harmful impact of food marketing

 The recommends restriction of marketing HFSS Foods
and non-alcoholic beverages.

» Highlights the unaddressed sector of advertisin
involving children especially with pre-packaged HFSS
foods

= GALA
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Hot Topics

* Ban on use of foreign models and
voiceover artists (August 22,

2022

* Implementation of 75%
cymulative local content in ads
effective January 1, 2023

 Requirement for Skit-makers to
seek pre-approval for all digital
adverts - December 12, 2022

Nigeria




lsrael
Hot Topics

* Protection of Public Health Regulations (food)
(Nutritional Labeling) - 2017

* Defines the manner of informing consumers that
food:
» Contains a high level of salt
» Contains a high level of sugar
» Contains a high level of fat

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL



Hot Topics




lsrael
Hot Topics

Class Action 13190-03-13, Sabach vs.
Secrets of the East Lid.

Defendant claimed his Tibetan Tea:
* Turns fat into Energy
* Increases Metabolism
* Cleanses the Body
* Calms the Nerves
» Reduces Body Weight
» Authorized by the Ministry of Health

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLL
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Sanctions

 What kind of sanction and how severe?

@0 ©0 e
o —

» Risk of sanction being imposed in practice?

@0 ©O0 e
S —
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Sanctions

e Economic

» Advertising Law
Code
* Fines starting at EUR
1750 and rising to
EUR 45 000
* Disloyal Commercidl
Practices
* Fines starting at EUR
650 and rising to EUR
24 000
» Breaches of Labelling
Rules
* Varying according to
legal instrument

GLOBAL ADVERTISING LAWYERS ALLIANCE

e Other Nature

* Prohibition of
Advertising for up to 2
years

* Loss of subsidies and
other social benefits

* The suspension or
prohibition of the
infringing campaign

* Risk Analyses

* Low, but growing

Portugal


https://www.forbes.com/sites/juliemyerswood/2019/12/18/sanctions-compliance-today-how-should-companies-protect-themselves/

Sanctions

. Potential sanctions

»  Fines and Penalties
Penalties for infringements range.up fo fines oLéOG,OOQ'e:ﬁ'-:o“—‘
» Advertiser Accountqbility

In addition, the infringing adver'l-se\may also be obliged to revert the
situation, without prejudice to compensation | for any damages caused.
Consumers are entitled to sue the company.in the: wurts for damages.

s AESAN

advertising relating to goods (or services) with specific regulation as food, are
supervised by the competent authorities in the respective areas.

agencia
espaiola de
sequridad
ahmentana y

— = GALA



,
Sanctions

» Standards Appeal Council (SAC)

» order withdrawal of advertising, pre-publication
advice on future advertisements,

* publish adverse publicity, or require media to
withhold advertising space

* Violation of Standards Act

* 1st offence- fine not exceeding USD 6,700 or a jail
term not exceeding one year or both

» Subsequent offences- fine (not prescribed) or jai
term not exceeding five years, or both.




,
Sanctions

* Food, Drugs and Chemical Substances Act-
deceptive advertising

» 1st offence- fine not exceeding USD 3,350 or a jail
term not exceeding two years or both

» Subsequent offence- fine not exceeding USD 4,700
or jail term not exceeding five years, or both

» Cancellation of any food licence issued under the Act

 Consumer Protection Act- deceptive or
misleading representations
* punitive damages in any action by a consumer

» fine not exceeding USD 6,700 or imprisonment for a
term not exceeding three years or both

= GALA
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Nigeria

Sanctions

* Imposition of fines

* Prosecution: e.'a. ARCON’s
action against Meta
Corporation for violating its
vetting requirements -

October 2022

* Suspension
 Caution & reprimand

« Revocation of licenses for
advertising practitioners

GLOBAL ADVERTISING LAWYERS ALLIANCE




Bad Advertising & ARCON’s i
Reprimand of FreislandCampina

ek

Stripped of His garment
but never of His goodness.

Pierced for our nourishment
#GoodFriday




Sterling Bank’s Controversial
Easter Message / Ad

ead, He Rose!

“.Jlet the one who has never
sinned throw the first stone.”

For our recent errors, we sincerely apologize.
Forgive us in the spirit of Easter!

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL



Appeals to Sanctions

Advertising Practitioners  Advertising Offences

Disciplinary Committee Tribundl
* Appeals lie from this * Appeals lie from this
Committee to the Tribunal to the Court
Federal High Court of Appeal

i
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. Israel
Sanctions

» Civil Proceedings Against Advertisers:

* Monetary Relief, Plaintiff must prove he was misled
and actual damages

* Injunctions

* Possible Sanctions Under the CPA:
- A fine up to approximately USS17,000

* Possible criminal actions (under extreme
circumstances)

 Possible Sanctions Under the Class Action Law -

2006
* No Limit

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLL






Key Takeaways

» Advertising Hot
Topics
* Transparency is key
for consumer

protection and legal
compliance

» Avoiding Fines
* Clear understanding
of the legal rules and

limitations on
Advertising

GLOBAL ADVERTISING LAWYERS ALLIANCE

* Last but not least: When
in Doubt, call for a
Specialist

* We're here to help!

Image Available here

Portugal


https://couriermedia.com/

Key Takeaways

# Advertising must be clear, truthful,
objective and not misleading.

#Food and beverages hayes

a special advertising
regulation with extra
protection to consumers and
super protection to
minors

# Upcoming new law on advertising of
food and beverages to minors.

J
poars



Nigeria
Key Takeaways

» Ad law is strictly and jointly regulated by
different government bodies

* ARCON's powers now includes prosecution

» Good advertising practice must be encouraged

* Adverts must be pre-approved before exposure

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL



Key Takeaways

» Ensure advertisements containing health claims in
relation to fats, vitamins, and minerals can be
readily substantiated.

» Do not make any representations or omissions, or
engage in any pracfices likely to cause
unreasonable risk or harm to consumers.

* Provide recommended dietarK uses and food and
beverage warnings for uses that may harm
consumer health.

* Ensure advertised and marketed products adhere to
Kenyan Standards prescribed by KEBS

* Implement or review internal marketing standards
and policies

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL



Israel
Key Takeaways

* Do not mislead consumers when marketing and
advertising food and beverage

» Be extra carful when targeting minors

* Be aware of labeling regulations relating to
foods with a high content of salt, sugar and fat

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL
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Upcoming Webinar

 Global Advertising Law Year in Review 2023

e December 7, 2023
* 12pm EST
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Resources

GALA Website -
www.galalaw.com

» GALA Blog -
blog.galalaw.com
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ABOUT US MEMBERS EVENTS NEWS & PRESS

DID YOU KNOW?
In the UAE, you cannot give cash as a prize, but gold is

permitted.
oo

GLOBAL ADVERTISING LAWYERS ALLIANCE

GALA i an llance of lowperslocated hovghout he word wih expers and experence nadvering,
markefing and promotion law. GALA provides a worldwid individuals and

intorostod in answors fo questions and solufions to probloms involving the complex legel issuss affecing

advertisers and marketers.

PUBLICATIONS BLOG

A IN THE NE
b Al Hor opic in Giobol Adverting

= Law Webinar - March 19%

—3
_ GALA Releases ‘Ambuth Markefing* Bock
& Hiwodof Tobyo Olympics

—

GALA lauaches aew blog - click o Tolow
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HOME ABOUT US MEMBERS

ot 128
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GALA Recognizes Member

Milestones at its Annual Meeting

A ordoy's annuel mesling of the Glota
Advartising lawyers Allace, wa racognizad
members who celebroted milesones wit the..

(s0d Man...)

GALA

EVENTS NEWS & PRESS

il neen oon R

PUBLICATIONS CONTACT US

Bi Alfoss 585 Coniburons 8 Archve

Ngsfomth

ae
Personal Dala (Privacy) Ordinance
("PDPO") - Hong Kong Law Does
Not Provide a Right to Be
Forgoften!

©n 2nd Jly 2014, tha Palica armstad a numbar
of gersons for paricipaling 1 an unaulbrised
assambly and obstructing police ofears.

(e )

Ak Sl
o

(7
Airbnb Fined for Not Complying
With Commitments Made to
Hungarian Competition Authority
in 2018

(e
Considerations on the New Front-
of-Pack Labeling of Foods Bill {or
How to Explain to Our Kids That
Kinder Surprise Eggs Have No
Surprise Inside)
The following are consideralions on the new
Front of Pack Labeling of Foads bill in Argentina,
which secured iniliol approvel in the.
(Fedvens)

S Hey
Guest Blog: Don't Leave Brand
Ambassador Relationships fo
Chancel By Mick Carter, Senior
ice President The keting Arm




