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Foérord

Den kommersiella pressen pa konsumenter &r stor och marknadsféringen ar i méanga fall
patrangande. Barn och unga ar en sarskilt utsatt grupp da de genom sin bristande erfarenhet
ar extra mottagliga for kommersiella budskap och inte har samma férmaga som vuxna att
kritiskt granska marknadsforingen. Samtidigt som unga &r en extra skyddsvard grupp har de
ofta egna pengar och ar aven delaktiga i familjens kop. Det finns i dag manga olika
marknadsféringskanaler som barn och unga latt tar till sig, exempelvis internet, sociala medier
och appar. De nya kanalerna vacker fragor om barns och ungas utsatthet vid marknadsféring
och underdrigas rattshandlingsformaga. | den har vagledningen har Konsumentverket
sammanstallt de regler och den praxis som géller fér marknadsforing riktad till barn och unga
samt for minderarigas mojligheter att ingd avtal. Végledningen riktar sig framst till
naringsidkare som planerar marknadsféringskampanjer riktade till barn och unga. Den kan
ocksa vara till hjalp for alla som intresserar sig for hur barn och unga ska bemotas i
kommersiella sammanhang.

Preface

The commercial pressure on consumers is high and marketing is often intrusive. Children and
adolescents are a particularly vulnerable group, as they are, as a result of their lack of
experience, especially vulnerable to commercial messages and do not have the same ability
as adults to review marketing critically. While young people are specially protected, they
often have their own money and are also involved in family purchases. Today, there are many
different marketing channels that children and young people easily access, such as the
Internet, social media and apps. The new channels raise questions about the vulnerability of
children and young people to marketing, and the legal status of minors. In this guide, the
Consumer Agency has compiled the rules and practices that apply to marketing directed at
children and young people as well as the ability of minors to enter into an agreement. The
guidance is primarily aimed at businessmen who are planning marketing campaigns aimed at
children and young people. It can also be helpful to anyone who is interested in how children
and young people are treated in commercial contexts.
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1. Malgruppen barn och Principen om att barn anses vara en sarskilt skyddsvérd grupp vid marknadsféring framgar av
unga bland annat férarbeten till marknadsféringslagen’, Internationella Handelskammarens? (ICC)
Regler for reklam och marknadskommunikation och Marknadsdomstolens praxis.

1.1 Barnkonventionen

Enligt FN:s konvention om barnens rattigheter (Barnkonventionen) ska barnets basta
komma i framsta rummet i alla tgarder som ror barn. Konventionen definierar barn som
varje manniska under 18 ar. De grundlaggande principerna i Barnkonventionen innebéar
att varje barn har ratt att fa del av sina rattigheter, att barnets béasta ska beaktas vid alla
beslut som berér barn, att barnets utveckling ska sédkerstallas och att barnets asikter ska
fa komma fram och respekteras.?

1.2 Marknadsféringslagen

Marknadsforing far enligt marknadsforingslagen inte vara vilseledande eller aggressiv
och kan forbjudas om den paverkar konsumentens férmaga att fatta vélgrundade
affarsbeslut. En sddan bedomning ska goras utifran en tankt genomsnittskonsument ur
den malgrupp som marknadsforingen riktas emot. Om marknadsforing riktas till barn ska
beddmningen alltsd gobras utifrdan  hur ett genomsnittligt barn uppfattar
marknadsféringen. Det innebér att en naringsidkare som valjer att rikta sig mot barn
maste anpassa marknadsféringen utifran hur ett barn uppfattar reklambudskapet. Det
foljer av praxis att marknadsforingen ska bedémas utifran ett perspektiv som &r
representativt for den grupp som marknadsforingen berdr. Det innebéar att en
naringsidkare dven maste ta hansyn till vilka mottagare som faktiskt berérs, inte endast
vilka mottagare av marknadsféringen som néaringsidkaren hade avsett.*

1.3 ICC:s Regler for reklam och marknadskommunikation

ICC tar bland annat fram uppforandekoder inom affarsetik och marknadsféring. Reglerna
utgor ett viktigt underlag vid en bedémning av vad som utgér god marknadsforingssed.
Enligt artikel 18 i ICC-reglerna stalls det sarskilda krav pd marknadsféring som riktas till
barn och unga. Den far inte motverka positiva sociala beteenden, livsstilar och attityder.
Produkter som ar olampliga for barn eller unga far inte marknadsféras i media som riktar
sig till dessa och sadant material ska dessutom klart markeras som olampligt for barn.

Marknadsforing far inte utnyttja barns och ungas naturliga godtrogenhet eller deras
bristande erfarenhet. Den far inte heller innehalla framstallning i ord eller bild som kan
medfora att barn eller unga utsatts for fysiska skadeverkningar eller paverkas negativt
psykiskt eller moraliskt. Barn och unga far inte avbildas i riskfyllda situationer eller i
aktiviteter som kan vara skadliga for dem sjalva eller andra eller uppmuntra dem att delta
i den typen av aktiviteter.

Barn och unga kan paverkas negativt av marknadsforing med valdsamma inslag. Allmant
galler darfor att reklam inte far vara dgnad att uppmuntra till vald eller ge intryck av en
dverseende instéllning till vald.>

ICC-reglerna innehaller aven regler om sociala varderingar. Marknadsféring far inte ge
intryck av att en viss produkt ger barn eller unga ett fysiskt, socialt eller psykologiskt
Overtag 6ver jamnariga eller att avsaknad av produkten kan fa motsatta foljder.

1.4 Avtal med barn och unga

Barns behérighet att ingd avtal regleras i férdldrabalken® Den som &r under 18 &r &r
omyndig och far inte sjélv inga avtal. Barn som fyllt 16 ar far dock sjélva bestamma 6ver
pengar som de tjanat. Avtalsparten maste i varje enskilt fall ta reda pa om den andra
avtalsparten &r myndig och behorig att ingd avtal. Det réacker alltsa inte med att ett
foretag tror att motparten ar myndig for att ett avtal ska bli giltigt.

For att ett avtal med en minderarig ska bli giltigt kravs att férmyndare, normalt foréldern,




samtyckt till det. Ett samtycke maste inte vara uttryckligt utan formyndaren kan genom
sitt agerande ge motparten en befogad anledning att utga fran att samtycke finns,
exempelvis genom att ge barnet pengar. Det krévs dock i dessa fall att det ror sig om
sedvanliga kdp och att motparten inte var i sa kallad ond tro, det vill sdga insag eller
borde ha insett att barnet saknade tillatelse till den aktuella rattshandlingen. Om barnet
har getts tillgang till pengar kan det alltsd i normalfallet forutsattas att ett samtycke till fri
forfoganderatt over pengarna finns, om inte omstandigheterna i det enskilda fallet talar
emot det, exempelvis utifran kopbeloppet, barnets alder och produkten som avtalet
avser. Om barnet olovligen har tagit pengarna fran formyndaren &r avtalet alltid ogiltigt,
oavsett om det rér sig om ett sedvanligt kép och motparten &r i god tro.” Ett samtycke
kan ocksa ges i efterhand genom att foraldern godkanner kdpet som den minderarige
har gjort®

Den Okade anvéndningen av internet och mobiltelefoni har medfért att barn kan ingé
avtal och spendera pengar utan att traffa motparten och utan att éverldmna kontanter.
Det ar svart att 6ver internet kontrollera om det finns ett samtycke fran foraldern. Det ar
upp till den som saljer varor eller tjanster att forvissa sig om att den som handlar inte &r
minderarig. Det faller ocksa pa séljaren att vid en tvist kunna bevisa att avtalet har ingatts
med en myndig person eller att samtycke fran formyndaren finns.

Marknadsdomstolen har i ett avgdérande® slagit fast att det ar vilseledande att, nar
samtycke fran formyndare inte finns, 1dta en underarig underteckna en handling som ger
intryck av att avse en bindande forpliktelse. Bolaget hade vid uthyrning av ett tv-spel 1atit
en underarig underteckna en skriftlig handling. Enligt Marknadsdomstolen kan en sadan
handling medfora att den underarige och dennes foréldrar tror att ett giltigt avtal finns
dven nar sd inte ar fallet.

Nar det ror sig om ett kreditavtal racker det inte med féréldrarnas samtycke utan da
krdvs Overformyndarens godkdnnande foér att fordldrarna ska kunna inga
skuldférbindelse for den omyndiges rakning. Ett barn kan alltsa inte skuldsattas enbart
genom ett godkénnande fran féraldern.’”

Children and young 1. The principle that children are considered to be a specially-protected group for marketing

people as a target group  is explained by, among other things, the preamble to the Marketing Act’, the International
Chamber of Commerce? (ICC) Rules for Advertising and Market Communication and by the
application of the Market Court.

1.1 The Children's Convention

According to the UN Convention on the Rights of the Child (the Children's Convention),
the best interests of the child will be at the forefront of all actions relating to children.
The Convention defines children as those under 18 years of age. The basic principles of
the Children's Convention mean that every child has the right to have access to his/ her
rights, that the best interests of the child are taken into account in all decisions affecting
children, that the child's development is ensured and that the child's views are heard and
respected.3

1.2 The Marketing Act

Marketing, according to the Marketing Act, may not be misleading or aggressive and
may be prohibited if it affects the consumer's ability to make informed business
decisions. Such an assessment should be based on the consumer considered to be
average of those in the target audience. If marketing is aimed at children, then the
assessment should be based on how an average child perceives marketing. This means
that a trader who chooses to target children must develop marketing based on how a
child perceives the advertising message. It follows from that process that marketing
should be assessed on a perspective that is representative of the group affected by that
marketing. This means that a trader must also take into account those who the marketing
actually reached, not just those the trader had intended to reach.*

1.3 ICC Rules for Advertising and Market Communications

ICC publishes codes of practice in business ethics and marketing. The rules provide an
important basis for assessing what constitutes good marketing practice. Article 18 of the




ICC Rules stipulates the special requirements for marketing directed at children and
young people. It must not counteract positive social behaviours, lifestyles and attitudes.
Products that are unsuitable for children or young people may not be marketed in media
directed to them, and such material should also be clearly marked as unsuitable for
children.

Marketing must not exploit children's and young people's natural credulity or their lack
of experience. It must also not contain words or images that may cause children or
adolescents to be exposed to physical harm or impaired mental or moral impairment.
Children and young people must not be depicted in hazardous situations or in activities
that may be harmful to themselves or others or encourage them to participate in such
activities.

Children and adolescents can be adversely affected by marketing with violent elements.
In general, therefore, advertising must not be used to encourage violence or to give the
impression of an indulgent attitude toward violence.’

The ICC rules also contain rules on social values. Marketing may not give the impression
that a particular product gives children or young people a physical, social or
psychological advantage over peers or that the absence of the product may have
opposite consequences.

1.4 Agreement with children and young people

Children's legal right to enter into a contract is regulated by the parental rule.® The
people under 18 (minors) may not enter into an agreement. However, children who are
16 years old may make decisions about the money they have earned. The party must in
each case determine if the other contracting party is permitted and competent to
conclude an agreement. Thus, for an agreement to be valid, it is not enough for a
company to believe that the counterparty is authorised.

In order for an agreement with a minor to be valid, a patron, usually the parent, is
required to consent. A consent is not required to be explicit, but the guardian may by
reason of his action give the other party sufficient reason to assume consent, for example
by giving the child money. However, in these instances it is required that it is
conventional buying behaviour and that the counterparty did not act in so-called bad
faith, that is they realised or should have realised that the child did not have permission
for the legal act in question. If the child has been given access to money, then consent to
disposal rights can normally be assumed, unless the circumstances in the individual case
contradict it, for example based on the amount of the purchase, the age of the child, and
the product to which the contract relates. If the child has unlawfully taken the money
from the guardian, the agreement is always invalid, whether or not it is a customary
purchase and the counterparty acts in good faith.” A consent can also be given
retrospectively by the parent approving the minor's purchase ®

The increased use of internet and mobile telephony has meant that children can enter
into agreements and spend money without meeting the counterparty and without
handing over cash. It is difficult to check over the internet if there is consent from the
parent. It is up to the seller of goods or services to make sure that the trader is not a
minor. It also falls on the seller to prove in a dispute that the agreement has been
concluded with an authorised person or consent of the guardian.

Ina ruIingg, the Market Court has laid down that it is misleading that, when consent from
a guardian is not available, a minor signs a document that gives the impression of a
binding obligation. The company had, when renting out a video game, let a minor sign a
document. According to the Market Court, such an act may cause the minor and his/ her
parents to believe that a valid agreement exists even if this is not the case.

In the case of a credit agreement, parental authorisation alone is insufficient; the
supervisor's approval is required for the parents to be able to enter into debt on behalf
of the defendant. Thus, a child cannot be indebted solely by the parents’ authorisation.™

2 Direkta | bilagan till marknadsféringslagen, den sd kallade svarta listan', finns en upprikning av
marknadsféringsatgarder som under alla omstandigheter &r forbjudna. Enligt punkt 28 i




kdpuppmaningar

forteckningen &r det forbjudet att i en annons direkt uppmana barn att kopa eller dvertala
sina foraldrar eller andra vuxna att kdpa de annonserade produkterna at dem. Bestdmmelsen
géller reklam i alla medier inklusive webbplatser. Det ar med andra ord tillatet att rikta reklam
mot barn men den far aldrig innehélla direkta kdpuppmaningar.

Marknadsdomstolen avgjorde 2012 ett drende ang&ende en spelcommunity pd internet.’?
Barnet far pd webbplatsen tillgang till en virtuell klippdocka som kan sminkas och klas upp.
Vissa aktiviteter i spelet &r gratis men for att fa full tillgdng till spelets alla funktioner maste
barnet kopa till ett medlemskap. Konsumentombudsmannen ansdg att webbplatsen innehdll
direkta kdpuppmaningar som var riktade mot barn. Marknadsdomstolen holl med och
forbjod formuleringar som exempelvis "kdp”, "kdp hédr” och “uppgradera till Superstar”. Enligt
domen far bolaget heller inte anvanda pastaenden om att produkten “stannar inte lange” och
kdp “innan det ar for sent”. Sddana pastaenden forsatter barnet i en pressad situation genom
att det ger intryck av att barnet endast har en begrédnsad tid att bestdmma sig pa.

2. Direct appeals

The appendix to the Marketing Act, the so-called black list"", sets out the marketing
techniques that are in all circumstances forbidden. According to article 28 of the annex
(Including in an advertisement a direct exhortation to children to buy advertised products or
persuade their parents or other adults to buy advertised products for them.’) it is prohibited to
directly invite a child to buy or persuade his or her parents or other adults to purchase the
advertised products for them. This provision applies to advertising in all media including
websites. In other words, it is permitted to target advertising to children, but it should never
include encouragement to purchase directly.

The Market Court ruled in 2012 on a gaming community on the internet." The child will have
access to a virtual paper doll that can be made up and dressed on the site. Some activities in
the game are free, but to get full access to all the game's features, the child must buy a
membership. The Consumer Ombudsman considered that the site contained direct purchase
requests aimed at children. The Market Court agreed to prohibit techniques such as ‘buy’,
‘buy here’ and ‘upgrade to Superstar.’ In addition, the company cannot use claims that the
product ‘is not ‘here for long’ and buy ‘before it's too late.” Such claims put the child in a
negative situation by giving it the impression that the child has only a limited time to decide.

3 Reklamidentifiering

Principen om reklamidentifiering &r av grundldaggande betydelse pa det marknadsrattsliga
omradet och aterfinns bade i marknadsféringslagen och i ICC:s grundregler for reklam. Det
maste i all marknadsforing vara tydligt for mottagaren vem som star bakom det kommersiella
meddelandet samt att det faktiskt ror sig om reklam och inte objektiv information eller
redaktionell text. Nar marknadsféring riktar sig mot barn ska det alltsa vara tydligt for just ett
barn att det handlar om reklam.

Marknadsforing som saknar tydlig reklammarkering eller sdndarangivelse brukar kallas for
dold marknadsféring. Eftersom den inte uppfyller kraven i marknadsféringslagen &r den inte
tilldten.

Det &r inte heller tillatet att vilseleda om reklamens kommersiella syfte, exempelvis genom att
den utformas som en oberoende recension eller ett redaktionellt inldgg i en privatpersons

blogg.

Produktplacering ar en form av dold marknadsfoéring som innebér att en produkt exponeras i
exempelvis en film eller ett tv-program mot betalning eller annan ersattning. | radio- och tv-
lagen finns sarskilda regler om produktplacering i tv-séndningar, det &r dock aldrig tillatet
med produktplacering i program som huvudsakligen riktar sig till barn under 12 &r.”
Produktplacering i andra medier dér tydlig reklammarkering och sandarangivelse saknas ar
inte tillaten.

3. Advertising
Identification

The principle of advertising identification is of fundamental importance in the field of
marketing law and is found both in the Marketing Act and in the ICC's basic rules for
advertising. It must be clear for the recipient in all marketing who is behind the commercial
message and that it is actually advertising and not impartial information or editorial text.
When marketing is aimed at children, it should be clear to just one child that it is about
advertising.




Marketing that lacks clear identification that it is advertising, or the name of the advertiser/
marketer, is usually called hidden marketing. As it does not meet the requirements of the
Marketing Act, it is prohibited.

It is also prohibited to mislead about the commercial purpose of the advertising, for example
by being designed as an independent review or editorial post in a private individual's blog.

Product placement is a form of hidden marketing that means that a product is exposed in a
movie or TV show for payment or other compensation. The Broadcasting Act contains specific
rules on product placement in television broadcasts, but product placement is never
permitted in programmes primarily aimed at children under the age of 12.* Product
placement in other media where there is no clear identification of advertising and the source
of the marketer(s) is not allowed.

4
marknadsforing

Sarskild

4.1 Direktreklam

Direktadresserad reklam &r en patrangande reklamform och barn och unga kan darfér ha
svart att varja sig fran budskap i personligt adresserad reklam. Barn under 16 ar har inte heller
ratt att inga avtal till féljd av sddana erbjudanden utan samtycke fran férédldern. Enligt praxis i
Marknadsdomstolen' ar det inte &verensstimmande med god marknadsféringssed att skicka
adresserad direktreklam till personer under 16 ar.

Etiska namnden fér direktmarknadsféring’™ (DM-ndmnden) prévar drenden som rér sévél
adresserad som oadresserad direktreklam. DM-namnden har i ett flertal uttalanden faststallt
att det strider mot god sed att vid direktmarknadsféring skicka adresserad reklam till barn
under 16 ar. Forbudet grundas pa det faktum att personer under denna alder inte far inga
avtal.

4.2 Tv-reklam

Reklam i en tv-sdndning far inte syfta till att fanga uppmarksamheten hos barn under 12 ar.
Den far inte heller férekomma omedelbart fore eller efter ett program som huvudsakligen
vander sig till barn under 12 ar. '® Inte heller far personer eller figurer som spelar en
framtradande roll i dessa program férekomma i reklam.” Det ar inte heller tilldtet med
produktplacering i program som huvudsakligen vander sig till barn under 12 &r.™®
Motiveringen till férbudet mot tv-reklam till barn under 12 ar &r att barn inte ska behéva
utsattas for reklammeddelanden i ett medium med sarskild genomslagskraft som de har svart
att férhalla sig kritiskt till och férstd innebdrden av.’ Barn befinner sig ofta i en utsatt
position nar det galler marknadsforing da de tar till sig information pa ett mer okritiskt satt
an vuxna och darfér normalt har svart att skilja pa reklaminslag och vanliga tv-program.

Efter en dom i EU-domstolen? stér det klart att Sverige inte med stéd av barnreklamférbudet
kan ingripa mot reklam som riktas till svenska barn i séndningar fran andra EU-lander.
Annonsorer som riktar reklam till barn i tv-kanaler som sands fran ett annat EU-land é&r istéllet
skyldiga att folja sandarlandets lagstiftning pa omradet. Alla medlemsstater &r emellertid
skyldiga att félja minimireglerna i direktivet om audiovisuella tjanster.?" | direktivet anges att
tv-reklam inte ska orsaka fysisk eller moralisk skada hos minderariga. Reklamen far inte heller
direkt uppmana minderariga att kopa en vara eller tjanst eller att 6vertala sina foraldrar eller
andra att kdpa de utannonserade produkterna. Reklamen far heller inte utnyttja det speciella
fortroende som barn hyser for forédldrar, larare och andra personer eller utan skal visa barn i
farliga situationer.

Néar det géller tv-séandningar pa internet, exempelvis TV4 Play eller Kanal 5 Play, omfattas
aven dessa av reglerna for tv-sandningar. En sandning pa en kanals webbplats far alltsa inte
innehalla reklam riktad till barn under 12 ar.

4.3 Mobiltelefoner och appar

| september 2012 presenterades en utredning som gjorts pa uppdrag av regeringen och som
behandlar konsumenternas rattsliga stdllning nar varor eller tjdnster betalas via
telefonrékningen eller i samband med sé& kallade in app-kop.22 Utredningen omfattar en
genomgang av de avtalskonstruktioner och avtalsvillkor som forekommer pa marknaden for
kop av varor och tjanster via mobiler och lasplattor och analyserar hur dessa forhaller sig till
gallande ratt.




Utredningen kommer bland annat fram till att barn och unga endast kan inga avtal och kdpa
varor eller tjanster via mobil eller lasplatta om féraldern samtyckt till det eller gett intryck av
samtycke. Om foréldern har gett barnet tillgang till ett kontantkort s liknar utredningen det
vid att barnet getts tillgang till kontanta pengar vilket innebar att ett samtycke till sedvanliga
kop kan férutsattas. Enbart att en foralder gett barnet tilldtelse att anvanda en telefon innebéar
inte att avtalet &r giltigt eller att foraldern blir betalningsskyldig for kop som barnet har gjort.

Utredningen konstaterar dven att appar som riktar sig till barn och som innehaller direkta
kdpuppmaningar utgor otillborlig marknadsféring och dérfor kan férbjudas.

Etiska radet for betalteletjénster? har tagit fram regler fér marknadsféring av och innehallet i
sa kallade betalteletjanster. De etiska reglerna utgor en del av det avtal som leverantdren av
betalteletjansten ingdr med operatoren. Enligt reglerna far marknadsféring av
betalteletjanster inte férekomma om den vasentligen riktar sig till personer under 14 ar och
kostnaden for tjansten kan 6verstiga 10 kronor.

4.4 Internet

Marknadsforing pd internet féorekommer i manga olika former, exempelvis som banners,
reklaminslag pa Youtube eller i spel eller annat som barn ofta anvander nar de &r pa internet.
Det forekommer dven marknadsféring inbaddad i sociala medier och trots att medierna i
vissa fall har aldersbegransningar ar det manga barn som anvénder sig av dem. Det &r inte
forbjudet att rikta marknadsforing pa internet till barn men det finns regler om hur sadan
marknadsféring far se ut. Eftersom ett barn ska foérstd vad som ar marknadsféring och vad
som inte &r det far inte marknadsféring utformas som spel, lekar eller liknande.
Marknadsforing far inte heller bakas in i spel pa internet sa att barn far svart att sarskilja vad
som ar ett kommersiellt meddelande och vad som ar en del av spelet.

Forbudet mot direkta kdpuppmaningar riktade mot barn ar medieneutralt och galler darfor
aven pa internet. Det innebéar att det pa sajter som riktar sig till barn inte far forekomma
meddelanden som "Kép har!”, "Uppdatera” eller liknande uppmaningar.?*

Konsumentverket har tillsammans med sina nordiska motsvarigheter tagit fram tva
stdndpunkter om marknadsféring p4 internet. Den férsta standpunkten® som antogs 1998
och reviderades senast 2010 innehaller en rad sarskilda bestammelser som galler nar en
naringsidkare riktar marknadsféring pa internet till barn och ungdomar. Bland annat framgar
det att en naringsidkare ska gora en beddomning av den planerade marknadsféringen och i
samband med det 6vervaga om marknadsféringens form och innehall och produktens art
motiverar sarskilda hansyn for att skydda den aktuella malgruppen. Néringsidkaren far inte
heller anvanda eller medverka till anvandandet av produktplacering eller annan form av dold
reklam pa egna eller andra webbplatser som riktar sig mot barn och unga.

Under 2012 antogs ytterligare en nordisk stdndpunkt om marknadsféring i sociala medier.?®

Dar framgar det bland annat att naringsidkare inte bor anvanda barn och ungdomar i
forsaljningsoch marknadsforingssyfte och att de inte heller bor uppmana anvandare av det
sociala mediet att dela marknadsféring om den sérskilt vénder sig till barn och ungdomar.

Enligt ICC:s onlineregler ska foraldrar uppmuntras att delta i och &vervaka sina barns
aktiviteter pa internet. Webbplatser fér produkter med aldersgrans, som exempelvis alkohol,
tobak eller speltjanster, ska ha funktioner som begrénsar tilltradet for minderariga. Dessutom
ska all digital marknadsforing som riktas till barn i en viss aldersgrupp vara lamplig och
passande fér barnen i denna grupp.

Marknadsdomstolen har i ett méal gallande ett nitspel riktat mot barn® prévat barns
mojlighet att ingad avtal pa internet. Konsumentombudsmannen ansdg att bolaget slarvade
med att kontrollera att fordldrarna verkligen hade godkant barnens kop.
Konsumentombudsmannen menade ocksa att det kdpeavtal som barnen skulle lasa igenom i
samband med registreringen var alldeles foér omfattande och komplicerat.
Marknadsdomstolen slar i domen fast att foraldrars samtycke krévs for att barns avtal ska bli
gallande och att ett sddant samtycke kan ges genom att foéraldern i efterhand godkanner
avtalet. Det faktum att bolaget hade gjort det valdigt svart for foréldrar att i efterhand
godkénna kopen kommenterade dock inte domstolen. Vad gallde kopeavtalet ansag
Marknadsdomstolen att det visserligen var ett komplicerat avtal, men att det inte strider mot
nagra regler att anvanda sig av den typen av avtal mot barn sa léange innehallet inte ar i strid




med tvingande bestdmmelser eller att det avser att utnyttja barn och ungdomars
godtrogenhet eller bristande erfarenhet.

4.5 Alkohol och tobak

Barn och unga ska inte genom marknadsféring utsattas for patryckningar att prova alkohol
eller tobak. Tobaksmarknadsforing ar enligt tobakslagen28 som huvudregel forbjuden och far
i princip endast forekomma i form av mattfulla kommersiella meddelanden pé
forsaljningsstallen. Marknadsféring som tilltalar barn eller ungdomar &r aldrig tilldten.29
Marknadsforing av alkoholdrycker fér enligt alkohollagen30 inte rikta sig sarskilt till eller
skildra barn eller ungdomar som inte har fyllt 25 ar.

4.6 Livsmedel

Marknadsforing av livsmedel som riktar sig till barn far inte undergréva vikten av en hélsosam
livsstil. Det ar ocksd viktigt att pastdenden om néringsinnehdll och halsoeffekter har en
vetenskaplig grund och att pdstdendena beddms utifrdn hur de uppfattas av ett barn.
Fantasiinslag och animeringar i sddan marknadsféring ska anvandas med forsiktighet da& det
kan utnyttjia barns fantasi och vilseleda det om exempelvis produktens naringsinnehall.
Marknadsforingen far inte ge intryck av att produkten leder till status eller popularitet bland
andra barn eller framgéng i exempelvis idrott.3

Sedan den 14 december 2012 &r det inte tilldtet att vid marknadsféring av livsmedel anvanda
sig av narings- och hélsopastdenden som inte &r godkanda i Europaparlamentets och radets
forordning (EG) nr 1924/2006.

Specific forms of
marketing

4.1 Direct marketing

Advertising that is directly addressed is intrusive to children and young people and they may
therefore find it difficult to avoid messages in personally-targeted advertising. Children under
the age of 16 are also not entitled to enter into any agreement as a result of such offers
without the consent of the parent. According to the judgements of the Market Court™, it is
inconsistent with good marketing practice to send addressed direct mail to people under the
age of 16.

The Ethics Committee for Direct Marketing™ (DM Committee) reviews cases relating to both
addressed and unaddressed direct mail. The DM committee has commented in several
statements that it is contrary to good practice that direct marketing should send addressed
advertising to children under the age of 16. The prohibition is based on the fact that persons
under this age cannot enter into an agreement.

4.2 TV advertising

Advertising in a television broadcast may not be aimed at capturing the attention of children
under the age of 12. It should also not occur immediately before or after a programme that is
mainly aimed at children under the age of 12."® Also, persons or characters that play a
prominent role in these programmes may not feature in advertising." Also, product
placement is not allowed in programmes primarily aimed at children under the age of 12."8
The motivation for the prohibition of television advertising for children under 12 years is that
children should not be exposed to advertising messages in a medium of particular impact
that they find it difficult to understand the meaning of and to receive critically.’® Children are
often in an exposed position when it comes to marketing as they receive information in a less
critical way than adults, and therefore usually have difficulty distinguishing between
advertising and regular television programmes.

Following a ruling in the European Court of Justice?’, it is clear that Sweden cannot intervene
against advertising directed at Swedish children in broadcasts from other EU countries under
the Children's Advertising Prohibition. Advertisers who direct advertising for children on TV
channels sent from another EU country are, instead, required to comply with the country's
legislation in this area. However, all Member States are required to comply with the minimum
rules of the Audiovisual Services Directive.?’ The Directive states that television advertising
should not cause physical or moral damage to minors. The advertisement must not directly
encourage minors to buy a product or service or to persuade their parents or others to
purchase the advertised products. Advertising should also not take advantage of the special




trust children have for parents, teachers and other persons, or for no good cause, show
children in dangerous situations.

For TV broadcasting on the Internet, such as TV4 Play or Channel 5 Play, these are also
covered by the rules for television broadcasting. Thus, a broadcast on a channel's website
may not contain advertisements aimed at children under the age of 12.

4.3 Mobile phones and apps

In September 2012, a report was commissioned by the government to address consumers’
legal status when goods or services are paid via the telephone bill or in connection with so-
called in-app purchases.?®> The report included a review of the current contractual
arrangements and terms in the market for purchases of goods and services via mobile
phones and tablets, and analyses how these relate to current law.

The report established, among other things, that children and young people can only enter
into an agreement and buy goods or services via mobile or tablet if the parent agrees or
gives the impression of consent. If the parent has given the child access to a prepaid card,
that is similar to the child being given access to cash, which means that consent to regular
purchases can be assumed. The fact that a parent gave the child permission to use a
telephone does not mean that any agreement is validated, or that the parent becomes liable
for purchases that the child has made.

The report also found that apps aimed at children and containing direct purchase requests
constitute unfair marketing and can therefore be banned.

The Ethics Council for Payment Services?® has developed rules for the marketing and content
of so-called payphone services. The ethical rules form part of the agreement that the service
provider enters with the operator. According to the rules, pay-TV services may not be
accessed if the service is mainly aimed at persons under 14 years of age and if the cost of the
service might exceed SEK 10.

4.4 Internet

Internet marketing is available in many different forms, such as banners, advertising on
YouTube or in games or other things that children often use when they are on the internet.
Marketing is also embedded in social media and although the media in some cases have age
constraints, there are many children who use them. It is not forbidden to target Internet
marketing to children but there are rules on how such marketing may appear.

Since a child should understand what is and isn't marketing, any marketing should not be
designed as play, games, or the like. Marketing cannot be ‘baked into’ games on the Internet,
so that children find it difficult to distinguish what is a commercial message and what is part
of the game.

The prohibition of direct purchase requests aimed at children is media-neutral and therefore
also applies to the internet. This means that on sites targeted at children, messages such as
"Buy Here!", "Update", or similar requests are not permitted.

The Swedish Consumer Agency, together with its Nordic counterparts, has developed two
positions on internet marketing. The first position?, adopted in 1998 and revised in 2010,
contains a series of specific provisions that apply when a trader is targeting Internet
marketing to children and adolescents. Among other things, it is clear that a trader should
assess the planned marketing and consider whether the form and content of the marketing
and the nature of the product warrant special considerations for protecting the target group
in question. The trader may not use, or be party to the use of, product placement or other
forms of hidden advertising on their own or other sites aimed at children and young people.

In 2012, another Nordic position on marketing in social media was adopted.?® It states,
among other things, that traders should not use children and young people for sales and
marketing purposes, nor should they encourage social media users to share marketing if it is
specifically addressed to children and adolescents.

According to the ICC's online rules, parents are encouraged to participate in and monitor
their children's activities on the internet. Websites for products with age limits, such as
alcohol, tobacco or game services, should have features that restrict access to minors. In




addition, all digital marketing aimed at children of a certain age group should be appropriate
and suitable for the children in this group.

The Market Court has, in a case concerning a network game aimed at children,?” explored
children's ability to enter into an agreement on the internet. The Consumer Ombudsman
considered that the company was reluctant to check that the parents had really approved the
children's purchase. The Consumer Ombudsman also said that the purchase agreement that
the children would read via the registration process was far too extensive and complicated.
The Market Court ruled that parental consent is required for the child's agreement to be valid
and that such consent can be given by the parent approving the agreement afterwards. The
court did not comment on the fact that the company had made it very difficult for parents to
approve the purchase subsequently. As far as the purchase agreement was concerned, the
Market Court considered that it was a complicated agreement, but it did not contravene any
rules to use that type of agreement with children as long as the content does not violate
mandatory provisions, nor that it intends to exploit children and adolescents’ credulity or lack
of experience.

4.5 Alcohol and tobacco

Children and young people should not be exposed to marketing pressure from alcohol or
tobacco. Tobacco marketing is, as a rule, prohibited under the Tobacco Act?® and, in principle,
may only be in the form of moderate commercial notices at sales outlets. Marketing that
appeals to children or adolescents is never allowed.?® According to the Alcohol Act®®,
marketing of alcoholic beverages may not specifically target or portray children or
adolescents who are under 25 years of age.

4.6 Food

Marketing of food aimed at children must not undermine the importance of a healthy
lifestyle. It is also important that claims on nutritional content and health effects have a
scientific basis and that the claims are judged based on how they are perceived by a child.
Fantasy elements and animations in such marketing should be used with caution as they can
exploit children's imagination and mislead, for example, on the nutritional content of the
product. Marketing may not give the impression that the product leads to status or
popularity among other children or success in fields such as sports.3'

Since 14 December 2012, it is not permitted to use nutrition and health claims not authorised
in Regulation (EC) N0.1924/2006 of the European Parliament and of the Council on the
marketing of foodstuffs.
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